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A DIVISION OF WIND RIVER PETROLEUM

RECEIVED

September 21, 2009 SEP 24 2009

By Email and U.S. Mail ) DEQ
chyironmental Respanse & Remediation

Morgan Atkinson
Utah DERR
168 North 1950 West

P.O. Box 144840 SC p N E
SLC, UT 84114-4840 DERR Q@Oﬁ/ ?) l E%[i L/'

mpatkinson@utah.gov

Re: Gunnison Top Stop / Gunnison Property Values
Dear Morgan:

I understand that during a recent public meeting in Gunnison, property owners requested that
you, your department, or the Utah Attorney General assist them in seeking a reduction in the “market
values” assessed to their Gunnison area properties by the Sanpete County Assessor (the “Property
Owners’ Request”). If | understand correctly, the property owners are unhappy because Sanpete
County has refused to reduce (or maintain reductions in) their property values despite pressure applied
by their attorneys, who also represent them in the lawsuits they have filed against Wind River related to
the Gunnison Top Stop underground storage tank leak . | am writing to respond to the Property Owners’
Request, and explain why such a reduction in market values would be inappropriate and directly
contrary to the facts.

As you know, Wind River representatives (including myself) have attended a number of
meetings with various environmental consultants and DEQ officials {including you) where everyone has
agreed that the Gunnison Top Stop remediation has been extremely successful. While | understand why
the property owners believe that their lawsuit against Wind River will be harmed by Sanpete County’s
refusal to meet the property owners’ attorneys’ demands, this is no reason to ignore the great successes
achieved in connection with the remediation, or to succumb to the plaintiffs’ continuing attempts to use
political pressure to create unfounded evidence for use in the lawsuit.

I enclose herewith a copy of a letter | recently sent to Sanpete County officials related to this
same subject. { will not repeat its contents here, other than to say that it describes in more detail why
Wind River disagrees with the tactics employed by the property owners’ attorneys. To the extent that
you pass the Property Owners’ Request along to anyone, | request that you also forward this letter and
the accompanying materials to the same person.

As you know, Wind River takes very seriously its obligation to complete the remediation.
Towards that end, Wind River already has spent more than $1 million of its own money on remediation
efforts. | look forward to continuing to work with you to complete that process, and (as always) invite
you to contact me with any questions or concerns.

Sincerely,

. Craig Lafrson

President
2046 EAST MURRAY-HOLLADAY ROAD, SUITE 200 / HOLLADAY, UTAH 84117 / 801-272-9229 FAX 801-272-9669



Christensen and Larson Investment Co.
2046 East Murray-Holladay Road #200
Salt Lake City, Utah 84117
801-272-9229

September 15, 2009

llene B. Roth

Sanpete County Auditor
PO Box 128

160 North Main

Manti, UT 84642
Facsimile: 435-835-2144

Kenneth Bench

Sanpete County Assessor
160 North Main

P.0. Box 158

Manti, UT 84642
Facsimile: 435-835-2110

Re: 2009 Notice of Property Valuation
0000002371 Taxing District 004

Dear Ms. Roth & Mr, Bench:

I am writing in response to the enclosed Sanpete County 2009 Notice of Property Valuation &
Tax Change (the “Notice”) which Christensen & Larson Investment Company (“C&L”) recently received
regarding real property owned by C&L at 15 South Main Street in Gunnison, Utah (the “Property”).

In 2008, Sanpete County concluded that the market value of the Property was $112,756, and
assessed related property taxes in an amount of $1,555.58. In 2009, according to the Notice, Sanpete
County concluded that the same Property has a market value of less than 1% of last year’s value (now
purportedly only $1,000), and advises that the County intends to reduce related property taxes by
approximately 99%, to approximately fourteen dollars. | am writing to advise you that C&L disagrees
that the Property is worth only $1,000, is ready, willing and able to pay taxes based upon the actual
value of the Property, and to express grave concerns about the facts and circumstances that led to this
and other drastic reductions in Sanpete County’s assessed “market values” for certain properties in the
Gunnison area.

As you may be aware, a C&L tenant used to operate a Top Stop gasoline and convenience
station on the Property. In the summer of 2007, an underground storage tank owned by the tenant
experienced a leak, allowing approximately 20,000 gallons of gasoline escape. Since that time,
approximately $2 million has been spent cleaning up the Property and surrounding properties, with
great success.



While the leak was an extremely unfortunate occurrence, the notion that it completely devalued
the Property or any other property in Gunnison is unfounded. Sanpete County’s apparent decision to
effectively eliminate this source of tax revenue is not fair to those who would benefit from the coliection
of such tax revenues, or to those who must pay additional taxes to replace these lost revenues.
Moreover, the apparent basis for this decision is deeply troubling.

| have enclosed two letters previously sent to you by attorneys who represent various
landowners who have filed suit against C&L, its tenant, and others on behalf of property owners who
claim to have been damaged by the ieak (the “Top Stop Lawsuit”). The first letter is from the Stirba Law
Firm (the “Stirba Letter”). It relates to various properties owned by plaintiffs in the Top Stop Lawsuit
who are clients of the Stirba Law Firm, and asserts that “the property values in the gasoline plume are
diminished beyond the value of the land.” Remarkably, the Stirba Law Firm makes this assertion
despite acknowledging that it has no appraisals to document such a fact, nor any “documentation to
support a further reduction in the tax.” In short, the Stirba Letter simply claims (without any support)
that the cost of cleaning up the Stirba clients’ properties exceeds the properties’ values, and they
therefore should be deemed valueless for tax purposes.

The second letter (the “BTID Letter”) is from the law firm of Bennett Tueller Johnson & Deere
(“BTID”). it relates to various properties owned by plaintiffs in the Top Stop Lawsuit who are clients of
the BTJD firm, and requests reductions in the assessed market values of their clients’ properties,
including that the “assessed raw property be zero.” Like the Stirba Letter, the BTID Letter does not
include any appraisals or other evidence establishing that the properties actually have been devalued.

C&L understands that Sanpete County drastically reduced the assessed market value of the
plaintiffs’ properties after you received the Stirba Letter and the BTID Letter.

We are deeply troubled by the foregoing facts, and the apparent motivation for the Stirba Letter
and the BTID Letter. The law firms who sent you those letters represent a number of landowners in the
Top Stop Lawsuit, presumably on a contingency fee basis (e.g., the amount of money (if any) an attorney
will receive for working on the lawsuit depends upon the amount of money (if any) the plaintiffs recover
in the lawsuit). As a result, the plaintiffs’ attorneys have an incentive to assert that the properties are
valueless for tax purposes, hoping that you will accept that assertion, which they then plan to use as
evidence at the trial of the Top Stop Lawsuit, even if there is no basis for such an allegation. Equally
troubling is the stigma created by such public assertions, even though they are baseless. The very fact
that the plaintiffs and their attorneys publicly assert that the properties have no value undoubtedly will
stigmatize and decrease the value of even perfectly clean properties.

The legitimacy of these concerns is confirmed by the court cases included with the Stirba Letter,
relied upon as the primary basis for alleging that the properties should be valued at zero. In both of
those cases, the courts concluded that such a devaluation was appropriate because the likely costs of
cleaning up the properties at issue exceeded the value of those properties. ‘What the Stirba Letter did
not explain, however, is that in both of those cases, no one had undertaken any clean-up efforts, and it
was certain (or at least likely) that the properties would not be cleaned up, or the landowners
themselves would have to pay the clean-up costs. See Schmidt (pollution occurred in 19™ century, and
“No agency had required any clean-up or had even done an evaluation of the property”); Baggett (“the
remediation had not even commenced and there is no certainty about when it will be done.”). In
contrast, a full and complete remediation commenced almost immediately in Gunnison, and over $2
miillion has been spent to date with great success, with no portion of those funds coming from the




plaintiffs. In short, clean-up costs are irrelevant here, since they are not the responsibility of the
plaintiff landowners, and the clean-up process is in its latter stages. Hence, it is extremely misleading to
suggest that the court cases have any application to the situation in Gunnison, or provide any basis for
devaluing the properties, where a State mandated (and very successful) clean-up is close to being
complete at no expense to the plaintiffs.

For the foregoing reasons, C&L disagrees with the Property values assessed in the Notice, and
stands ready, willing, and able to pay taxes in accordance with the actual market value of the Property,
without regard to the self-serving assertions made by the plaintiffs” attorneys in their letters.

Respectfully,

\

J. Craig Larson
CEO



SANPETE COUNTY o
2009 Notice of Property Valuation & Tax Change
<<This is NOT a Bill - Do NOT Pay>>

USE THESE NUMBERS ONALL CORRESPONDENCE
0000003271
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MARKET VALUE OF YOUR PROPERTY
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‘Property Type-

|.Last Year’s Market Value : ( Thls Year 's Market Value '
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COUNTY BOARD OF EQUALIZATION

GUNNISON CITY .

SANPETE COUNTY 256.29

STATE A&C 13.64

A&C LDCAL 33.83

SOUTH SANPETE SCHDOL DISTRICT 795.38

SOUTH. BASIC SCHOOL LEVY 140.94 .

SANPETE COUNTY WATER CONS 32. 14 .29/ 12-17-09 7 PM COURTHOUSE

CENTRAL UTAH WATER CONS 32.25 40| HEARING AUG 1B BPM COURTHOUSE MANTI
i

I
Total Property Tax 1,555 58] 13.96 1o

ermo—ard of Equalization is for ASSESSED PROPERTY VALUES not tax dollar issues, Questions? Call or visit the Assessor's Office (435) 835-2111.
Appiications are available at the AUDITOR'S Office 7:30 am-6pm Mon-Thurs. DOCUMENTATION establishing a basis for an appeal of Market Value is
REQUIRED. Also, APPEALS ARE ACCEPTED BY MAIL, Sanpete County Auditor's Office, PO Box 128, Manti, UT 84642 (with complete applicalion).
BOE hearings held in Commission Chambers 160 N Main, Manti 8/19/09 Noon-7pm, and 8/20/09 9am-Noon, 1pm-5pm. **Board of Equalization
closes on September 15, 2009.™** Abatement programs are available to qualified individuals: Circult Breaker, Indigent, Veterans disabled from
service & Blind. Contact Auditor's office for applications. LEGAL DESCRIPTIONS ARE FOR CONVENIENCE ONLY, NOT TO BE USED FOR OFFICIAL

PURPOSES. REMEMBER, YOUR FINAL TAX STATEMENT WILL BE MAILED BY NOV 1.
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CHRISTENSEN & LARSON INVESTMEN

2046 Murray Holladay Rd Ste 200
Salt Lake City UT 84117-5183
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Sanpete County Auditor
llene B. Roth
PO Box 128
160 North Main
Manti, UT 84642
{435) 835-2142
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Altarneys

Steven W. Benneh
Alden B Tueller
Barry N. Johnson
Monte M. Deere 3™
Cloy W. Svucki ™
Dauniel 1. Steele
Kenneth C. Margetts
Paul M. lohnson
Brent J. Hawking ™
Davidd M. Kono *
Ryon B. Braithwaite
Sean A. Monson

1. Ryon Mitchell”
Mark H. Richards
Marc L. Turman **
Nathun S, Dorius
Shane L. Keppner
Banjomin D. Johnson
Robert K. Reynard **
Taylor L. Anderson
Derek E. Anderson *
Jored L. lnouye <
). Reed Raweson **
Doniel K. Brough
Jerry A, Fors **
Jeramy C. Reutzel
Eric G. Goodrich
Androw V. Collins
Thomaos G, Bogley Jr.
Josh !l lee

439

Of Counsel

Fhilip D. Barker
Joseph G, Pin

* Nso Admined in Colifornio,
New Yok, Connerlicin and
Washington Siin

T Ao Admitted in fexas

“*r Ao Adgipe) in Colorado
andd Mevsdy

* e Adasited in Biaais
' Nso Adminad in Oregon
Also Admined in Colifornin
C+1 Ao Adiitied in Nevodo
hlsa Adaiitied in Washingion D.C.

v Also Addminied in ldoho

3165 Last Millrock Drive
Suite H00

Sult Loke City, Utoh
8A41721.4704

T {8DT) 438-2000
{(807) 438-2050
www.btjd.com

.r{“ (Y

September 3, 2008

Via Yacsimile and U.S. Mail

Sanpete County Tax Asscssor
Attn: Kenneth Bench

160 North Main

P.0. Box 158

Manti, UT 84642
435-835-2110 (facsimile)

re: Assessed Values on Gunnison Properties Affected by Top Stop
Gasoline Spill

Dear Ken:

This law firm represents certain individuals, entities, and business
affected by the Gunnison Top Stop Gasoline Spill (the “Spill”). These
individuals, entities, and business along with property information,
including the property parcel number and block on which the property is
Jocated, include the following:

Owner Parcel No.

DIRECTLY IMPACTED
BY GASOLINE PLUME

Lila Lee Chrislensen 2340x
Gunnison Valley Realty 2341
Gunpison Valley Realty 2338
Kim Reid Pickett 2336
Hal Pickett Radene

Pickett 2342
John Randal Larson,

Lana Lee Larson 2343

Gunnison Valley Real

Estale, Gunnison

implement Co. 2287
Frank B. Pike 2293

GVR 00010
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2293x
Tami Hansen 2289x1
Tyler Ashton, Adrie Ashton 2291
DIRECTLY ADJACENT TO THE
GASOLINE PLUME'
J. Randal Larson, Lang L. Larson 2348
Frank R. Johanson, Stacey L. Johanson 2347x
Steven D. Wiliden Cindy M. Willden 2344
Kelly Patrick Fewkes, Erin Elizabeth
Fewkes 2344x

Attached hereto is a map of the Gunnison Spill gasoline plume, which was generated by
Wind River Petrolcum’s environmental consultant. The blue dotted line maps the area
affected by the Gunnison Spill, While we are undertaking an investigation of our own as
1o the nature and exient of the contamination, we believe that, at a minimum, the atlached
map reflects the affected area. On behalf of those individuals, entities, and businesses
who own property directly impacted by the Gunnison Spill, we request that the assessed
value of the raw property be zero and, subject to the paragraphs below, the assessed valuc
of any structures- on the property be lower or equal to the 2007 assessed value. On behalf
of those individuals, entities, and businesses who own property that is directly adjacent to
the gasoline plume, we request that the assessed value of the raw property and the
structure be lower or equal to the 2007 assessed value. The close proximity to the
gasoline pluine has reduced the value of their property; the value of the property most

cerlainly has not incressed.

On behalf of Lila Lee Christensen (“Lila Lee™), parcel 2340x, and Tyler and
Adrie Ashton (the “Ashtons™), parcel 2291, we request that the assessed value on
structures be zero. Dug to gasoline fumes in her building, Lila Lee Christensen has been
unable o conduct business and has closed her store. On September 7, 2007, shortly
before she was forced to close, benzene vapor levels of 27 micrograms per cubic meter
were recorded; the acceptable level is around 2 micrograms per cubic meter. Due to
gasoline fumes in their home, the Ashtons were likewise forced to leave their home. The
Ashtons left their home in November 2007 and have not inhabited their home since then.
In December 2007, benzenc vapor levels of 8.1 micrograms per cubic meter were
recorded; the acceptable level is around 2 micrograms per cubic meter.

_ On behalf of Kim Pickelt, parcel 2336, Hal Pickett, parcel 2342, and Tamni
Ilansen, parce] 2289x1, we request that the assessed value on the structures be
significantly reduced given the level of benzene vapors recorded in these structures.
Because the vapor levels in each of the structures on parcels 2336, 2342, and 2289x1
werce 50 high, a vapor mitigation system was installed in cach of these structures.

' Future investigation may reveal that cach of these properiies is also directly impacted by the Gunnison
Spill gasoline plume,

GVR 00011




Presently, cach of these structures has a “positive pressure air system” instalied, which
theoretically prevents harmful petroleum vapors from entering the struciure. The
presence of the vapor mitigation systems along with the potential for pollution in each of
these structures significantly reduces the value of these structures.

; Regarding the Ashtons, parce] 2291, Frank Pike, parcels 2293 and 2293x, Tami
Hansen, parcel 2289x1, Gunnison Valley Real Estate Company, parcel 2281, Hal Pickett,
parcel 2342, Kim Pickett, parcel 2336, Gunnison Valley Realty, parcels 2341 and 2339,
and Lila Lee, parcel 2340x, on cach of these parcels, Wind River Petroleum has installed
a network of trenches, pipes, and machines to extract gasoline vapors from the ground.
Beeause of the network of trenches, pipes, and machines, the use of each parcel is
significantly compromised and as a result the value of each parcel is dramatically

reduced.
Please contact me if you have questions or would like to discuss.

Sincerely,

ared L. Inouy

3 GVR 00012
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/! STIRBA

AND ASSQOQCIATES

A PROFESSIONAL LAW CORPORATION

www.slirbslaw.com

215 SOUTH STATE STREET - SUITE 751}

' POST OFFICE BOX 810
SALT LAKE CITY + UTAH 84110-0810

TELEPHONE 80} 364-8300
FACSIMILE: 801 364-8355
August 18, 2008

Kenneth Bench

Sanpete County Assessor
160 North Main

P.O. Box 158

Manti, UT §4642

Dear Mr. Bench:

I am writing this letter to file a protest on some of the properties in Gunnison,
Utah that have lost value due to the Top Stop gasoline spill. These properties are each
listed separately in Exhibit A enclosed with this letter. We are not appealing the actual
assessment value of Sanpete County, and thus, no appraisals are included with this letter.

Our appeal is based on two cases, Schmidt v. Utah State Tax Commission, 980
P.2d 690 (Utah 1999) and Salt Lake County Board of Equalization v. Utah State Tax
Commission (Utah Ct. App. 2005). These cases are attached for your review. In both
cases, the value of the land was determined to have zero value because the cost of
cleaning up the land was more than the value of the land; however, the improvements
were valued at their actual tax rate because famnilies were still living in, and using, their
homes. Ultimately, we believe the property values in the gasoline plume are diminished
beyond the value of the land; however, at this time we do not have the necessary -
documentation to support a further reduction in the tax. In addition to appealing the land
values, as you will see in Exhibit A, one home is not inhabitable and we are appeuling

both the land and the improvement value.

Our appeal does not include other Gunnison properties that are adjacent to the

plume. We believe that properties adjacent to the plume have also suffered a diminution
in value; however, at this time, we do not have the necessary docurmentation to support a

tax appeal.

, Sincerely,

STIRBA & ASSOCIATES, Eﬁ:@ﬁ
_ \Y%, 24 il

O/ | R -

CARRIE L. TOWNER
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STIRBA

Exhibit A

The Top Stop gasoline plume has indisputably impacted the following properties

1 The Casino Star Theatre Foundation 2337
2 Steve L. Anderson 2290
3 Real Protection Trusts 2289x
4, Claire Neilson Trustee : 2289x2
5. Eugene R. Lund, Trustee ' 2289x3
6 Carissa M. Kuhni 2289
7 Jeremy R. Taylor, et al. 2216
8 Rodney R. Taylor 2217
9. Rodney R. Taylor 2567
10.  Rodney R. Taylor 2634x1
11, Sally N, Neal 2366x
12. T, Mark Hopkins 2363
14, Dale Dorius 2368
15.  Andover, LLC (Gunnison Valley Bank) 2354
16.  David M, Lambertsen 2352
17.  Gumnison Pluming and Heating 2352
(Dale Peterson)

18.  Jon Fred Spencer, et al. 2367%
The following property is uninhabitable:

2216

L. Jeremy R. Taylor, et al,
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980 P.2d 690
980 P.2d 690, 369 Utah Adv. Rep. 34, 1999 UT 48

980 P.2d 690

C
Schmidt v. Utah State Tax Com'n

Utah, 1999,
Supreme Court of Utah.
Jefl and Vicloria SCHMIDT, Petitioners,
v _
UTAH STATE TAX COMMISSION, County Board of Equalization of Salt Lake County, Stale of Utah, Respondents.
No. 970588. :

May 14, 1999.

Taxpayers soughl judicial review of State Tax Commission's determination of assessed value for their home, which was
situated on contaminated iand. The Supreme Court, Zimmerman , J., heid that substantial evidence supported Commission's

determination of assessed value by valuing contaminated land at zero and valuing the home at its value-in-use.

Affirmed,

Stewart , 1., concurred in the result.

West Headnotes

[1] Taxation 371 €=2723

37! Taxation
371111 Property Taxes
3711IH) Levy and Assessment
371I0(H)1 | Evidence in General
371k2723 k. Burden of Proof. Most Cited Cases

{(Formerly 371k493.7(4))
A party challenging the State Tax Commission's factual findings bears the burden of marshaling all evidence supporting the

findings and showing that this evidence is insufficient.
{2] Taxation 371 €22728

37] Taxation
3711 Property Taxes
J7111i(H) Levy and Assessment

371111 | Evidence in General
371k2724 Weight and Sufficiency of Evidence

. 317K Valuation Mos\ Cited Cases
(Formerty 371k485(3))
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Substantial evidence supporied State Tax Commission's determination of assessed vaiue of contaminated residential property

by valuing land al zero and valuing the home al its value-in-use; taxpayers lived in the house and consumed vegelables from
garden, simple mathemalical deduction of purported clean-up costs from initial appraisal would lead to & negalive value thal
wauld not refiect usable value, and no agency had required clean-up. LL.C. A 1953, 59-2-103(1) .

690 Brian J. Raomriell, Steven B Hugie |, Sall Lake City, for petitioners.
Jan Graham , Aty Gen., John C. McCarrev , Assl. Alfy Gen., Mary Ellen Sioan, Salt Lake City, for respondents.

" ZIMMERMAN , Justice:
¢ 1 This matter is before us (o review an order of the Utah State Tax Commission (*the Commission®) fixing the gsscsscd

value on residentia) property owned by Jeff and Vicioria Schmidl and Lo review the Commission's denial of a request from the
Salt Lake County Board of Equalization (“the Board”} for reconsideration. Both the Schmidts and the Board challenge the
Commission’s valuation. The Schmidts argue that their properly should be valued al zero due Lo contamination, The Board
argues thal’ the property's value should be higher than that fixed by the Commission. We conclude thal neither the Schmidis
nor the Board mel their burden of showing that the Commission's valualion was nol based on substantial evidence, and

therefore, we affirm.

§ 2 The property al issue is residential property located on East Little Coltonwaod Road in Sandy, Utah (*the property™). The
property consists of a home of approximately 7000 square feet located on 2.7 acres. The property is located at the mouth of
Little Cottonwood Canyon near the site where 8 smelter operated briefly in the cérly 1870's, refining ore from the mines in
the canyon. Tailings from the mill are preéenl on al least some of the land In varying quantities. The Board valued the
property at $789,370 for the 1995 tax year. The Schmidts then appealed lo the Board to adjust its original valuation and
notified the Board of the contamination on the property. An independent *691 hearing officer for the Board reduced the value

of the property to $706,000. The Schmidts then appealed to the Commission.

¥ 3 The Commission held a formal hearing, The Schmidts argued that because the property was contaminated with high
levels of lead and arsenic, the marke! value should be reduced to zero. In support of their motion, the Schmidts offered letters
from the Utah Department of Environmental Quality (*UDEQ") and the United States Environmental Protection Agency
("EPA™). The UDEQ letter states that the three trial holes on the 2.7 acres show that the land contains lead and arsenic at
levels welf above those UDEQ deems warrant clean-ups or the putting in place of environmental controls. The Schmidts also
offered as evidence & letter containing a bid from Sitex Environmental, Inc. (“Sitex”), indicating that the removal of eighteen
inches of topsoil from the entire 2.7 acres, disposal of the contaminated soil, and replacement with clean soil would cost
$1,042,252.05. The Schmidts submitted an appraisal that valued the property at negative $334,000, a figure reached by
deducting the amount of the Sitex bid from the value that the Board had fixed for the property. Finally, the Schinidts relied on

letters from several banks that had denied permanent financing for the property after the contamination was discovered.

§ 4 In opposition fo the evidence proffered by the Schmidts, the Board submitted several pieces of evidence including an
appraisal from Lisa Martin, an appraiser for the Salt Lake County Assessor's office. Martin deterrnined that the value of the
land should be calculated by using the $706,000 figure and reducing it by 20 percent due to stigma from the contamination. A
20 percent reduction for stigma is a standard appraisal technique. She valued the property at $563,900. The Board also
disputed thal i( was necessary to remove as much soil as the Sitex bid suggested. It argued that because only three soil
samples had been taken on the enlire 2.7 acres, there was insufficient evidence to prove that the entire property was
contaminated. Furthermore, the Board pointed out that there was no evidence that the EPA or UDEQ would require any sort of
a clean-up on this residential property. Finally, the Board offered evidence that the problem had been partially cured when the

Schmidts placed additional topsoil on portions of the 2.7 acres.

35 In its findings of facl, conclusions of law, and final decision, the Commission found that the fair market value of the Jand
-was -zero-bul that the fair-market value of the- home svas $398,166, Itexplained. this resuli_in_the following manner. While

13

[thhe-nermal-methed ef-calculating -the -value.of-a.conlaminated.property.is.-lo.deduct the_costs of.remediation from. the value_. . _
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of the property as calculated before any deduction for contaminalion... in this case, it would result in a negalive value.... Ifa
property had & negalive value, that would also imply that the property was uninhabitable.” Because petilioners and their small
children live in the home, and “in very nice circumstances,” the Commission reasoned thal the property must have some

pasitive value, The normal valuaion methodology was nol used because it produced a number that did not reflect reality:
nENL i came up with an alternative methodology. The

Since the Commission delermined that the property had “value-in-use,

Commission [realed the land and the home separately. It did this because the building itseil was nol contaminated and the

harm to the vilue of the overall property was due (o the contamination in the soil. 1t therefore sel the value of the land al zero
and the value of the building at $398,166, & figure reached by using the standard replucement cost new less deprecialion

method. The result was a valuntion for Lhe house and land of $398,166.
—

PN 1. “Value-in-use” was defined by the lown Supreme Court in Boekeloo v, Buard of Review of Clinton. 529
N.W,2d 275 (lown 1993) , when it held that “[(Jhe transitory absence of 4 markel does not eliminate value.... The
mere fact thal & properly is unmarketable does not mean it has no value, especially when it is being used for its

iniended purpose.” /d._al 278,

'ﬂ 6 The issuc before this court is whether the Commission commilied reversible enor in fixing the propery's value at
$398,166, We first address the standard of review. We have held that the choice of valuation methodology used in fixing the
vafue of a property is a question of fact. See ¥692Beaver County v. Utah Sire Tax Comm'n, 916 P.2d 344, 355 (Ulah
1996) -(halding that Commission's decision to reject a certain valuation methodology is a finding of fact). Therefore, we
“grant the commission deference conceming its written findings of facl, applying a substantia) evidence standard of review.”

Utah Code Ann, § 59-1-610(1)(a) {1996) . Furthermore, “when reviewing an agency's decision, this court does not ... retveigh
B30 P.2d 1173, 1178 (Utah 1993) .

the evidence.” Ouestar Pipeline Cao. v. Utah State Tax Comm'n

{11 § 7 Under this standard, we uphold the Commission's findings of facl if they are “ ‘supported by substantial evidence
based upon the recordas a whole.’ ” Cache Counry v. Property Tax Div. of Utah Siate Tay Conun'’n. 922 P.2d 758. 767
(Utah 1996) (emphasis added) (quoting Zigsi v. Siate Tgr Comum'yy, 842 P.2d 848, 852 (Liah 1992) ). “Substantial evidence™
is that quantum and quality of relevant evidence which is adequale to convince a reasonable mind to support 2 conclusion, See
Cache Counry, 922 P.2 al 767 Utah Ass'n of Counties v. Tax Copun'n_of Utah, 895 P.2d 819. 821 (Utah 1995) ; Firs!
Nat'l Bank v. County 8d. of Equalization. 799 P.2d 1163, 1165 (Utah 1990) : Hercules Inc. v. Utall State Tax Comun'n,

B77 P.2d 169, 172 (Uah Cl.App.1994) . In addition, a party challenging the Commission's factual findings bears the burden

of marshaling all evidence supporting the findings and showing that this evidence is insufficient, See Kennecoyt Corp. v.

Uah Siate Tax Comm'n, 858 P2d 1381, 1385 (Utah 1993) ; Firsr Natt Bank._ 799 P.2d at 11635 .

§ 8 Both the Schidts and the Board challenge the Commission's factual findings, The Schmidts argue. that the Commission
emed in valuing the home and the land separately. The Board argues that the Commission emed in fixing the [and's value at
zero and argues that the Commission should have used the Board's valuation for the house and land, making a percentage

reduction for stigma instead,

121 9 9 The Commission was nol bound to accep! either the Schmidts' or the Board's valualions; it “ha(s] the discretion lo

adopt a figure that [falls] somewhere between .., polarized estimates,” Uiali Ass'n of Countiex, 895 P.2d ai 823 . What is
e An 59-2-103(

required of the Commission is thal it value the property based on its “fair markel value." See Utah

(1996) L2 “Fajr market value” has been statulorily defined as: “the amoun( &{ which pmpexiﬁvoiﬁ change hands between a

willing buye; and a willing seller, neither being under any compulsion o buy or sell and both having reasonable knowledge

of the relevant facts.” Jd § 59-2-102(8) (1996).Em In arriving al the fair markel value, this court has said that the
Commission uses one of the following recognized approaches: cost, income, and market. See Beaver County, 916 P2d at
A¥-. ‘Fhe-cost -approach.determines the property value based on_jts_replacement cost less depreciation. See id. The income

- approach-delermines-propery. value by .computing the_present value of. anticipated incame. _See id. The markel approach _ \

determines property value by examining the prices al which comparable properlies have been bought and sold. See id.
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EN2. Section 59-2- 103 states:

(1) All tangible taxable property shall be assessed and taxed at a uniform and equal rate on the bagis of its fair

markel value, as valued on January 1, unless otherwise provided by law.

EN3. Seclion 59-2-102(8) is now codified al section 59-2-102(9). The change (o seclion 59-2-102 occurred in 1998

and docs not affect this case.

9 10 The Commission stated that the “normal method” of calculating the value of conlaminaled property is to deduct the
costs of remediation [rom the value of the properly as calculated before any deduclion for the comamination. However, the
Commission decided not 1o apply the “normal method.” Insiead, il attlempied (o fix the value of the property in use. This
court has never established a proper method for fixing the valuc of contaminated property. Other jurisdictions have. Some
" have applied & method similar o the Comumission's “normal method.” See, e.g.. Alimor Corp. v, Cownry of Hennepin, 566

N.W.2d 696, 701 (Minn.1997) (holding that in *693 cases where properly is a Superfund sile and experts agree Lhal clean-up
cost should be deduclest from appraisal vuue, courl should deduct clean-up cost from value of property); Westling v. County
of Mille Lacs, 3543 N.W.2d 91 (Minn.1996) (upholding lax court's reduclion of value lo zero based on reduction for
clean-up). Bul others have nol accepted that the cost of clean-up ought to be fully deducted from the value of the property.
See, e.g.. Boekeloo v. Rd. of Review of Clinton. 529 N.W.2d 275. 278 (lown 1993} (finding thal most courts that have
fixed value of contaminated properiies acknowledge that contamination has an adverse effectand require assessors to consider
effect of contamination on propérty); Inmar Assoc., Ine. v. Borough of Carlstadt, 112 N.1. 593, 519 A.2d 38. 44-45 (1988)
(suggesting that appraisers view properties like special-purpose properties or consider value-in-use to owner);, Bonnie H.
Keen, Tax Assessiment of Contaminated Propertv: Tax Breaks for_Polluers?. 19 B.C. Envtl. Aff. L.Rev. 8_85L 906 (1992) (
“For varying reasons, the majority of cases have rejected taxpayers' assertions of zero or nominal value,”); Peter 1. Patchin,

Valuation of Contaminated Properties, 56 Appraisal J. 7, 13 (1988) (stating .that it is not reasonable to conclude that
contaminated property is unmarketable when it is being used for its intended purpose, but suggesting consideration of stigma

and value-in-use) ¥4
EN4. The Board also argues that the Commission erred as 2 matter of law in reducing the value of the land to zero.
1t contends that the Commission should only reduce the value of property by the cost of a clean-up where the
taxpayer has shown all the following: the land is contaminated, the taxpayer is required to clean up the land, and the
taxpayer can show with reasonable certainty the cost of a clean-up, The Board relies on 2 Washington case,
Weverhaewser Co. v, Fasler, 126 Wash2d 370. 894 P.2d 1290, 1298 (1995) . We decline to adopt the
.. Weyerhaeuser test in this case or to mandate an element of the valuation methodology. First, we have heretofore
declined 1o detail a methodology for reaching a fair market valoe as a matter of law. Second, Weyerhaceuser involved
a paper mill which was required to install pollution control devices. Here we are dealing with the fair market value
of a residential property. While the lack of a conclusive clean-up estimate may be relevant to fixing the value, we
are not persuaded that its absence should mean that the contamination must be ignored, 8s Weyerhacuser would

require.
¥ 11 Here, the Commission made a judgment aboul the value-in-use of the home and the tand, The evidence before it valued

the property between $706,000 and zera. The Commission has the discretion to take that conflicting evidence into accotn!
and lo arrive al a number in between. See [Jtah Ass'n of Counties. 895 P.2d at 823 . It did s0 in this case. The Schmidls and

the Board have nol carried their burden of demonstrating that the resulting valuation is without substantial evidenliary supporl
in the record. There was evidence in the record that the clean-up would cost over a million dollars. That evidence was not,
however, very persuasive. The Sitex bid was based only on three soil samples on the entire 2.7 acres. 1t showed varying

" degrees of toxicify ai the différent sampling $it€s. The uniform propertyswide remedy Sitex suggested was thus not-tailored-to- - -- — -
the sit€. The Commiission could have reasonably-concluded-that-the-bid-was excessive. Al -the same-time,-the -Commission
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had other evidence that the simple mathematical deduction of clean-up costs from the initial appraisal did nol reflect the real
usable value of the property, or the actual impairment that resulted from the conlamination. The Schmidis brought new
topsoil onio the property. They live on (he property in a farge house with their small children. They have a vegelable garden
on the property and consume the vegelables. No agency had required any clean-up or had cven done an evaluation of the
property. Based on all this, we canno! say thal the Commission's valuation was not supported by substanlial evidence. The
evidence is sufficient to convince a reasonable mind to accept il as supporling the Commission's conclusion. This is
parlicularly the casc where, as here, the propriety of the Commission's methodology of valuing the land and the house

separalely is a question of facl and not faw.,

§ 12 In conclusion, we affirm the Commission's valuation of the property al $398,166.

9 13 Chiefl Justice HOWE , Justice RUSSON , and Judge JACKSON concur in Justice ZIMMERMAN'S opinion.

%G94 § 14 Justice STEWAR'T concurs in Lhe resull,
§ 1S5 Having disqualified hersell, Associate Chief Juslice DURHAM does not participate herein; Cour( of Appeals Judge

NORMAN H. JACKSON sat,

Utah, 1999,
Schmid( v, Utah State Tax Com'n
980 P.2d 690, 369 Ulah Adv. Rep. 34, 1999 UT 48

END OF DOCUMENT
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Before Judges BENCH , DAVIS ,and GREENWQQD .

MEMORANDUM DECISION

GREENWOOD , J.
*1 Petitioner County Board of Equalization of Salt Lake County (the Board) appeals Respondent Utah State Tax

Commission's (the Commission) valuation of Daniel and Vicky Baggett's {the Baggetts) contaminated land al $0 for the year

2002 L We affirm,

FENI. The Commission differentiated between the value of the Jand and that of the building thereon-the Baggetts'
home, To wit, while the Commission valued the Jand at $0, it valued the home al $244,900 because “there is still
vatue in use as [the Baggetts] resided at the subject property and used it for its intended function without significant
limitations."This method was also used by the Commission in Schmid! v, Utah Siale Tax Conumission, 1999 UT

48. % 5. 980 P.2d 690, discussed later it this decision.

The Board first argues thal the Commission was incorrec! to utilize the valuation methodology from Schmiidr v. Uiak Siale

1999 UT 48. 980 P.2d 690, citing factual differences between Sciunidt and the case at bar, “[TThe choice

Teax Commission,
of valualion -methodology used in fixing the value of & property is a guestion of facl."ld. al § 6."Therefore, we ‘grant the
i jew." ' M.

commission deference concerning its wrilten findings of facl, applying a substantial evidence standard of review.
(quoting Uish Code Ann. § 59-1- 6!(){))(«1) (1996) ). “We have mlerprclcd Lhis ‘substantial evidence' standard to mean ‘that

_ Wilkingon Waer Co.. 2004 UT 38.9 37. 94 P.3d 242 (quoting Bradiey v Pavson Ciry Corp., 2003 UT 16.4715.70"

quantum and quahty of rclcvanl e\qdcncc thal is ad-equatc 10 convince g rcasonnblc mind io support ) conclusxon Wi Bmds/mu

e P CE TR T
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.3d 47 (quotations and cilalion omitted)).

The Commission's reliance on the Schmidt valuation method is supporied by substantial evidence. Indeed, the facts of the
instant case are sdbsm::tial!y similar W those in Schmidt. For inslance, in Schmidt, the Board challenged the Commission's
valualion of the Schmidts' land af $0. See 1999 UT 48 ut §4 1. 5. Like the Baggells' property, the Schmidts' property was
located in an ares contaminated from late nineteenth century smelicr operalions. See id. at § 2. Leuers from the
Environmental Protection Agency (the EPA) and Ulah Department of Environmenta) Quality (the UDEQ) stated thut testing
of the Schmidls' soil revealed fead and arsenic levels warranting remediation; an environmental remediation company
eslimated (hat the cast of remedialion would be $1,042,252.05; und ° “letlers from several banky ... denied permanent linancing

_'_fgrithc- property after the contamination was discovered."/d. at § 3. 3, Based on this information, the Commission reduced the

vatuation of the Schmidis' land o $0-subtracting the cost of remedialion from the land's value. See id. al § S. Affirming the
Commission's valualion of the land al $0, the Ulah Supreme Court determined that the Commission's valuation was

supported by substantial evidence. See id. al § 11,

The facls of Schmid! closely lrack those of the instant case, with some differences. First, the Schmidts were unable 1o oblain
financing, see id. at § 3, whereas the Baggetts qualifiedt for conventional {inancing io purchase their properly. However, there
is no evidence on the record that the Baggetis' lending institution knew aboul the contamination, and it is undispuied that the
Baggetts did not know, Second, in the Schmid! case, the land was nol in & Superfund sile, see id. al § 4, while the Bapgett's
property is. Yel, this is not germane because althou;WMism;Smmrfmrd sile, the remediation has not even

commenced and there is no cerlainty aboul when it will be done. Thus, the facts in the case before us are sufficiently similar

1o warrant application of Schmidl,
*2 Second, the Board asserts that the Commission improperly admitted, as expert lestimony, Mr. Baggett's estimation of the

remediation cost attributable to his land. Regardless of Mr. Baggett's qualifications as an expert, his estimate of remediation
cost was a simple mathematical calculation, not requiring expert testimony. Therefore, the Commission did not abuse its

discretion by admitting Mr, Baggett's testimony.

Finally, the Boerd contends that the Commission's $0 valuation of the Baggetts' land was not supported by substantial
evidence, “The Commission has lhe'discrction to take thal conflicting evidence into account and to arrive at & number in
between."Id. at§ 11.As in Schmidy, we afford the Commission this discretion. There was evidence on the record, in the form
of Mr. Baggett's testimony, that remediation costs would exceed the Assessor's $103,700 valuation of the land, even if his
estimates were off by fifty percent. Furthermore, the Board's evidence that comparables experienced little or no decline in
value due to contamination was undercut by the dissimilarity of the comparables, in that they were not contaminated.FN2

Accordingly, because reasonable minds could be persuaded that the falr market value of the Baggetts' land was $0, the
Commission's valualion is sustained by substantial evidence.

FN2. The Board called this court's atlention to Mielsen v. Board of Equalization of Salt Lake County, App. No

04-0605 (Utah State Tax Comm'n Feb. 22, 2005), for the position that the Baggetts' land should not be valued at
$0. However, while Nielsen's real property is in the same contaminaled area as the Baggetts' iand, Nielsen did not
argue thal the contamination warranted a reduction in the value of his land aparl from the value of his home. See id.

Therefore, Nielsen is not helpful.

We affirm the Commission’s decision.

BENCH , Judge, JAMES Z. DAVIS , Judge.

We céncur: RUSSELL W,

Utah App.,2005.
Salt Lake County Bd, of Equatization v. Utah State Tax Com'n, ex rel. ?gg_gc_ﬂ_t )

_. NotReporied in P.3d, 2005 WL 2045823 (Ulah 1 App), 2005 UT App360
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